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STATEMENT OF THE ISSUE

Did the trial court erroneously apply a strict scrutiny, fundamental rights
analysis to preliminarily enjoin statutory provisions restricting the commercial
production, sale and distribution of marijuana--a drug that is illegal for all purposes
under federal law, and illegal for all purposes except as specifically authorized and

limited under Montana law?

STATEMENT OF THE CASE

This is an appeal from specific provisions of an order granting a preliminary
injunction. On May 13, 2011, Plaintiff and cross-appellant Montana Cannabis
Industry Association and others filed a lawsuit seeking to temporarily and
permanently enjoin in its entirety the implementation of Senate Bill 423, “the
Montana Marijuana Act.” (“SB 423”) Senate Bill 423, 57th Leg., Reg. Sess., now
codified at Mont. Code Ann. (“MCA”) §§ 50-46-301 -344 (2011)." [Docket “Dk.”
1]. Based on a motion filed with the Complaint, the District Court immediately
entered a temporary restraining order blocking implementation of one section of

the bill that was scheduled to take effect that day, which would have prohibited

! The District Court Order at issue refers to the section numbers of Senate Bill 423 because
the Order pre-dates the codification of the law. This brief refers to the statutory provisions as
now codified in the Montana Code. For the convenience of the Court and parties, a copy of the
Montana Marijuana Act, as codified, is attached as Appendix B.



advertising by providers of marijuana for medical use. [Dk. 11]. By stipulation,
the TRO remained in effect pending the preliminary injunction hearing. [Dk. 20].

The Court held a preliminary injunction hearing on June 20 through 22,
2011. [Dk. 57, 61, 62]. Evidence was admitted through affidavits, exhibits, and
witness testimony at the hearing. [Dk. 36-42; 47-52; 55-57; 60-64]. At the
conclusion of the hearing, the State--while expressly reserving all defenses and
arguments for purposes of final judgment--advised the Court that it would not
object if the Court preliminarily enjoined implementation of three provisions in SB
423: (1) the advertising restriction under § 50-46-341, MCA; (2) unannounced
inspection procedures under §§ 50-46-329(1), (2), (3); and (3) the requirement that
the Department of Public Health and Human Services notify the Montana Board of
Medical Examiners of the name of any physician who authorized 25 or more
cardholders in a year, under § 50-46-303(10). [Transcript (“Tr.”), 655-59; see also
State’s Bench Memorandum On Severability, Dk. 67]. In all other respects, the
State opposed a preliminary injunction.

On June 30, 2011, the District Court issued its Order on Motion For
Preliminary Injunction. [Dk. 71] (“the Order”)(copy attached as Appendix A). In
the Order, the Court preliminarily enjoined’implementation of the three provisions
identified above, together with provisions prohibiting commercial transactions in

marijuana, §§ 50-46-308(4), (6)(a), (6)(b), MCA, and limiting the number of



persons to whom any cardholder can provide marijuana to three. § 50-46-308(3),
MCA. The District Court rejected the Plaintiffs’ remaining éhallenges to SB 423.
Order, pp. 13-14. For purposes of preliminary injunction, it held that the
remaining provisions are valid and severable. Order, pp. 14-15.

The State timely filed its Notice of Appeal on August 10, 2011. [Dk. 74].
Plaintiffs timely filed their Notice of Cross-Appeal on August 16, 2011. [Dk. 75].
This appeal is properly before this Court pursuant to Mont. R. App. P.

6(3)(e). In this interlocutory appeal, the State challenges only paragraph 1(d) of
the Order, which enjoins the implementation of §§ 50-46-308(3), (4), (6)(a) and
(6)(b), MCA. For purposes. of further proceedings on remand and final judgment,
the State reserves and does not waive its defenses to all statutory provisions that

are preliminarily enjoined.

STATEMENT OF FACTS

In 2004, Montana voters approved the use of medical marijuana through
passage of I-148. The initiativé left in place those provisions in Montana’s
criminal code (Title 45) that make it illegal to cultivate, possess, distribute or use
marijuana. It created legal protections for authorized users of medical marijuana
by providing that such persons “may not be arrested, prosecuted, or penalized in
any manner or denied any privilege or right” under Montana law. Exhibit (“Ex.”)

72 (§ 50-46-201(1), MCA (2009) (repealed by SB 423, 57th Leg., Reg. Sess., § 34



(Mont. 2011)). Federal law, which lists marijuana as a Class I (prohibited)
substance, was unaffected by I-148, pursuant to the Supremacy Clause of the
United States Constitution. Order, p. 3.

For the first few years after implementation of I-148, a relatively small
number of Montanans qualified for and obtained registry cards authorizing them to
use medical marijuana. In the first year, 176 individuals obtained cards. It took
until 2008 to reach 1,000. Exs. 101, 104, 105; Tr. 334. The number tripled to
approximately 3,000 by June of 2009. From there, the numbers exploded. By the
spring‘of 2010, more than 12,000 Montanans had obtained medical marijuana
cards. Id. Along with the growth of users, there was a corresponding growth in
the number of “caregivers” --persons and entities that were authorized to grow and
sell marijuana to users. Exs. 101, 104, 106; Tr. 334.

In April 2010, the Children, Families, Health, and Human Services Interim
Committee of the Montana Legislature decided to examine issues relating to
medical marijuana. Exs. 111-111A; Tr. 594-601. These issues included concepts
relating to:

- The emergence of large scale commercial grow operations;

- Storefront operations at which persons could purchase marijuana and
marijuana-related products; ,

- At least one business that was organizing traveling “medical clinics” that
drew hundreds of people at a time;

- Some patients smoking marijuana in public;

- Young people and probationers receiving medical marijuana cards in
increasing numbers.



Id. See also Tr. 495-506.

Over the course of the next several months leading up to the 2011 legislative
session, the Interim Committee continued to examine facts and issues relating to
medical marijuana. Id. In the meantime, the numbers of authorized cardholders
and caregivers in Montana continued to increase exponentially. Exs. iO 1, 104,
105, 106. Almost 30% of the authorized users were in the age group from 18-30.
Ex. 108; Tr. 334. Approximately 80% of cardholders had received their cards for
“chronic pain” or “severe or chronic pain or muscle spasms.” Ex. 109. Only 843
of almost 30,000 cardholders were persons diagnosed with cancer, glaucoma, HIV,
or AIDS--conditions specifically mentioned in the proponents’ 2004 arguments for
I-148. Additionally, aggressive advertising and marketing activities were
undertaken by “caregivers.” See e.g., Plaintiffs’ Brief in Support of Motion for
Temporary Restraining Order, Exs. 2, 6, 9 [Dk. 6]. The Board of Medical
Examiners and others had concerns relating to whether some physicians were
inappropriately authorizing persons to obtain medical marijuana cards without
establishing a bona fide doctor-patient relationship, or otherwise condﬁcting
appropriate medical examinations justifying the authorizations. Tr. 446-451; Ex.
115; Tr. 449.

The 2011 Legislature, in the face of a system perceived to be out of control,

considered various legislative responses, including an outright repeal of I-148,




which was vetoed by the Governor. Order, p. 2. Ultimately, the Legislature
enacted SB 423, which repeals the original Medical Marijuana Act and replaces it
with “the Montana Marijuana Act.” As with the original I-148, the new law does
not change Montana’s criminal laws with respect to marijuana, but instead
provides a legal defense when marijuana is grown, distributed or used in
compliance with the Marijuana Act. § 50-46-319, MCA. SB 423 includes specific
provisions to prohibit the existence of a commercial marijuana industry. § 50-46-
308. As with prior law under I-148, however, it continues to allow patients with
defined, debilitating medical conditions to use marijuana, so long as that use is in

compliance with the Marijuana Act. Exs. 7 and 110 at pp. 30-33.

STANDARD OF REVIEW

A district court’s order granting or denying a preliminary injunction is

reviewed for “a manifest abuse of discretion.” State v. BNSF, 2011 MT 108, { 16,

360 Mont. 361, 254 P.3d 561 (quoting Yockey v. Kearns Properties, LLC, 2005

MT 27,9 12,326 Mont. 28, 106 P.3d 1185). A manifest abuse of discretion is

“one that is obvious, evident, or unmistakable.” State v. BNSF (quoting Yockey,
q12).

A district court’s conclusions of law, however, are reviewed de novo “to
determine whether its interpretation is correct.” Id. Where a district court’s

conclusions are erroneous as a matter of law, the issuance of the injunction based



on those erroneous conclusions constitutes a manifest abuse of discretion. Id., 99
23-24 (district court manifestly abused its discretion by enjoining conduct beyond

the legal boundaries of injunctive relief); Spoklie v. Dept. of Fish, Wildlife and

Parks, 2002 MT 228, 9 15, 311 Mont. 427, 432, 56 P.3d 349, 352-53 (“[ W]here

‘the district court bases its decision to grant [injunctive] relief upon its

interpretation of a statute, no discretion is involved and we review the district

court’s conclusion of law to determine whether it is correct.””)(citations omitted).
In a constitutional challenge such as this, statutes are presumed to be

constitutional unless they infringe upon a fundamental right. State v. Michaud,

2008 MT 88, 15, 342 Mont. 244, 180 P.3d 636. In the absence of a fundamental
right, the party making the constitutional challenge bears the burden of proving,
beyond a reasonable doubt, that the statute is unconstitutional. Michaud, 9 15.
Only if a statute is found to regulate the exercise of a fundamental right or involve
a suspect class, must it be justified by a compelling state interest and be narrowly

tailored to that compelling interest. Gryczan v. State, 283 Mont. 433, 449, 942

P.2d 112, 122 (1997). If it does not regulate a fundamental right or involve a
suspect class, it is subject to rational basis review and is presumptively

constitutional. Jaksha v. Butte-Silver Bow County, 2009 MT 263, 917,352 Mont.

46,214 P.3d 1248; Wiser v. State of Montana, 2006 MT 20, 919, 331 Mont. 28,

34,129 P.3d 133, 138.



This case involves a facial challenge to SB 423. In such chal_lenges, the
plaintiffs’ burden is particularly high. The challengers must show that under no set
of facts can the law be constitutionally applied; the challenge does not depend on

the facts of a particular case. Brady v. PPL Mont., 2008 MT 177, 9 19, 343 Mont.

405, 185 P.3d 330 (Gray, C.J., dissenting); Marriage of K.E.V., 267 Mont. 323,

336, 883 P.2d 1246, 1255 (1994); see also United States v. Salerno, 481 U.S. 739,

745 (1987). Thus, if a statute has a “plainly legitimate sweep,” it must withstand a
facial attack, even if under some set of factual circumstances it could be found

unconstitutional as applied. Washington State Grange v. Wash. State Republican

Party, 128 S. Ct. 1184, 1190 (2008). See also Rohlfs v. Klemenhagen, 2009 MT

440, 354 Mont. 133, 227 P.3d 42 (rejecting facial challenge to dram shop 180-day
notice provision with a concurring opinion indicating an as applied challenge could

potentially succeed).

SUMMARY OF ARGUMENT

The District Court’s grant of a preliminary injunction as to the sections of
SB 423 prohibiting the commercial production and sale of marijuana should be
reversed because it relies on an application of the rights to pursue employment and
health, and of privacy that is at odds with this Court’s precedent. This Court has

already determined that the right to pursue employment is limited to lawful



activities. Wiser v. State, 2006 MT 20, 9 24, 331 Mont. 28, 129 P.3d 133.

Commercially selling marijuana, however, is illegal under Montana law as well as
federal law. Similarly, there is no right to pursue health free of government
regulations. Id. And while the right to privacy encompasses the right to make
medical decisions, that right must be balanced against the State’s police power,
especially where no fundamental right is at issue. Id., 9 24. Because there is no
fundamental right to use marijuana, the proper standard of scrutiny is rational
basis. Id., 7 19.

Despite this precedent, and without distinguishing or even acknowledging
Wiser, the District Court applied strict scrutiny and determined that once the State
allowed marijuana to be used for a medical purpose, limitations or restrictions on
that permissive use are subject to strict scrutiny. Because the District Court’s
application of strict scrutiny constitutes an erroneous conclusion of law, it
constitutes a manifest abuse of discretion. For this reason alone, the District Court
should be reversed.

Even if this Court analyzes the preliminary injunction factors, Plaintiffs
cannot show a prima facie case or injury under rational basis review. Selling
marijuana has been illegal, both under state and federal law, for decades. It is well
within the State’s police powers to determine the conditions upon which it makes

marijuana legal for medical purposes. The threat of federal prosecution and the



history of abuses under 1-143 provide ample evidence that prohibiting commercial
concerns is a legitimate state interest, and thus a prima facie case cannot be
established. For esséntially the same reasons, Plaintiffs cannot show a threat of
irreparable injury under a rational basis standard.

The District Court’s ruling ignores clearly applicable precedent from this
Court. The grant of a preliminary injunction on the sections prohibiting the
commercial sale of marijuana should be reversed as a manifest abuse of discretion.
Of equal importance, as a matter of judicial efficiency, this Court should correct

the District Court’s erroneous legal conclusions before this case proceeds to trial.

ARGUMENT

L PREFACE

As explained above in the Statement of the Case, for purposes of preliminary
injunction, the State did not object to an order delaying the implementation of three
specific provisions of SB 423 pending a full trial. The District Court indicated that
the State “concedes” these provisions may raise constitutional problems. Order,
pp. 8, 9. The State emphasizes that its “concessions” were for purposes of
preliminary injunction only.

The “concessions” with respect to advertising and inspections were
predicated on the State’s position that the provisions prohibiting a commercial

marijuana industry are constitutional and should not have been enjoined. Analysis

10



of first amendment issues differs if commercial speech is involved. Because the
District Court’s preliminary injunction order allows a commercial marijuana
industry to continue to exist in Montana, there remains an incentive for those in the
industry to advertise in ways that are not in the public interest as determined by the
Legislature. Similarly, constitutional issues involving inspection procedures are
different when the premises are used for commercial, rather than private activities.
With a commercial marijuana industry, the state’s interests are higher in being able
to conduct inspections.

In addition to scaling back the impact of an overly broad preliminary
injunction, the State brings this interlocutory appeal primarily for purposes of
establishing the correct legal standards to be applied to the issues in this case. As
discussed below, the District Court erroneously applied a fundamental right, strict
scrutiny analysis to the statutory provisions governing commercial transactions and
numerical limits on cardholders. As this Court recognizes, if strict scrutiny applies
to a statute, the “State . . . ‘shoulder[s] the burden of demonstrating that no less
restrictive’” means are available for achieving the State’s interest in regulating an
activity. Wiser, § 18. Under this analysis, regulating for the public welfare
“become[s] very difficult, if not impossible, for the State to undertake.” Id. It is

important that this Court correct the District Court’s erroneous legal conclusions,

11



and clarify the correct constitutional analysis, before this case proceeds to trial on

the merits of the Plaintiffs’ claims.

II. THE DISTRICT COURT ERRONEOUSLY APPLIED A
FUNDAMENTAL RIGHTS ANALYSIS TO THE PRODUCTION,
SALE AND USE OF MARIJUANA FOR MEDICAL PURPOSES.

A.  Prohibiting the Commercial Sale and Distribution of
Marijuana for Medical Purposes Does Not Violate the
Constitutional Right to Pursue Employment.

The first basis upon which the District Court relied to apply strict scrutiny

analysis is the right to pursue employment. Order, pp. 10-11. The District Court

correctly noted that in Wadsworth v. State, 275 Mont. 287,911 P.2d 1165, 1172

(1996), this Court held that “the opportunity to pursue employment, while not
specifically enumerated as a fundamental constitutional right under Article II,
section 3 of Montana’s constitution is, notwithstanding, necessarily encompassed
within it and is itself a fundamental right because it is a right ‘without which other
constitutionally guaranteed rights would have little meaning.”” From this
undisputed proposition, the District Court jumped to the erroneous conclusion that
the right to pursue employment encompasses a right to sell marijuana, because the
“State has declared medical marijuana a legal product in Montana.” Order, p. 11.
In arriving at its erroneous conclusion, the District Court ignored entirely
this Court’s analysis and holding in Wiser. Denturists and their patients in Wiser

challenged licensing regulations that restricted the activities that denturists can

12



perform and the statutory framework that placed control over denturists with the
Board of Dentistry. They relied in part on the right to pursue employment. In
language equally applicable to the present case, this Court rejected that argument:

As mentioned in the above discussion concerning privacy rights,
the State of Montana holds police power to regulate for the health and
welfare of its citizens. Skurdal, 235 Mont. at 294, 767 P.2d at 306; see
also State ex rel. Bennett v. Stow (1965), 144 Mont. 599, 620, 399
P.2d 221, 231. Furthermore, the idea that the right to pursue
employment and life's other "basic necessities' is limited by the
State's police power is imbedded in the plain language of the
Constitution. Article II, Section 3 states that citizens have the
right to pursue "life's basic necessities . . . in all lawful ways." Art.
I1, Sec. 3, Mont. Const. (emphasis added). The Constitution is
clear. While it granted the fundamental right to pursue employment,
it also circumscribed that right by subjecting it to the State's police
power to protect the public's health and welfare. "Liberty is
necessarily subordinate to reasonable restraint and regulation by the
state in the exercise of its sovereign prerogative-police power." State
v. Safeway Stores (1938), 106 Mont. 182, 203, 76 P.2d 81, 86.
Accordingly, while one does have the fundamental right to pursue
employment, one does not have the fundamental right to practice his
or her profession free of state regulation promulgated to protect the
public's welfare.

Wiser, § 24. (Bold emphasis added, italicized emphasis in original.) So, while
Wadsworth recognizes the fundamental right to pursue employment generally,
Wiser establishes that such a right does not guarantee a right to any particular
employment. Nor does it mean that any restrictions or even prohibitions on
particular forms of employment trigger the strict scrutiny required for a

fundamental right. See also, e.g., Petition of William Dee Morris, 175 Mont. 456,

13



458, 575 P.2d 37, 38 (1978)(“An individual has no inalienable right to earn a living
practicing law. . . . The practice of law is a privilege burdened with conditions.”).

The District Court’s approach would require that all laws regulating
employment, including laws prohibiting certain types of commercial activity, be
subject to strict scrutiny analysis because they “substantially implicate” the right to
pursue employment. Order, p. 12. Cf. Wiser, 18. (“A conclusion that
Montanans have a fundamental right to seek medical care from unlicensed
professionals would force the State and its licensing boards to demonstrate a
compelling state interest in order to license and regulate health care
professionals.”)

In essence, the District Court’s holding would mean that because Montana
has allowed the use of marijuana for medical purposes, there is a constitutional
right to sell marijuana. It further would mean that any regulation of that purported
constitutional right would be subject to strict scrutiny analysis. As this Court
expressly held in Wiser, the right to pursue employment is proscribed by the
constitutionally limiting principle that it must be in a “lawful way[].” Mont. Const.
Art. II, § 3. Pursuant to its recognized police power to protect the public health
and welfare, the State has determined that it is not lawful to sell marijuana for any

purpose, including for the limited purpose for which it may lawfully be used under

14



Montana law.*> Thus, contrary to the District Court’s holding, there is no
constitutional right to pursue employment or earn a living through the production
and sale of marijuana. Because the preliminary injunction was predicated in part
on an erroneous legal conclusion, its issuance constitutes a manifest abuse of

discretion.

B.  The Statutory Provisions Prohibiting Commercial
Transactions and Limiting the Number of Cardholders Do .
Not Violate the Right to Pursue Health or the Right of
Privacy.

In addition to the right to pursue employment, the District Court based its
preliminary injunction in part on the right to pursue health under Article II, section
3. The District Court cited no authority for the proposition that any restrictions or
controls on that right are subject to strict scrutiny analysis. The court effectively
converted the fundamental right to pursue health into a fundamental right to have
access to a particular form of medical treatment. In doing so, it again inexplicably
ignored Wiser and this Court’s holding that the rights articulated in Article II,
section 3 to “pursue life’s basic necessities” are “circumscribed . . . by . . . the
State’s police power to protect the public’s health and welfare.” Wiser, 9 24. So,

while there is a fundamental right to pursue life’s basic necessities, including

? Montana is not alone in prohibiting the sale of marijuana for medical use. See Ex. 123 at
p. MT-1987 (“Hawaii law does not authorize any person or entity to sell or dispense marijuana to
medical use of marijuana patients.”). Low numerical limits on the number of persons to whom
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health, there is no fundamental right to do so free of lawful restrictions and
exercise of the State’s police power. Therefore, where lawful restrictions are
involved, strict scrutiny does not apply. Id., 25. To hold otherwise would be to
nullify the police power by subjecting any limits or conflicts on medications to
strict scrutiny analysis.

The District Court also based its Order on the right of privacy under Article

I, section 10, relying upon Afmstrong y. State, 1999 MT 261, 296 Mont. 361, 989

P.2d 364. Again, the court entirely ignored Wiser, in which this Court expressly
rejected the argument that “the right to obtain medical care free of regulation is a
fundamental right, and the State’s regulation of that right must be supported by a
compelling state interest.” Wiser, § 20. (“[W]e disagree with Appellants’
contention that the fundamental right extends that broadly. . . .”). This Court
explained that while the right to privacy is a fundamental right, “it does not
necessarily follow from the existence of the right to privacy that every restriction
on medical care impermissibly infringes that right.” Id.

The District Court’s reliance on Armstrong was misplaced. In that case, the

right at issue--to obtain a pre-viability abortion--is itself a right that is

constitutionally protected under the federal and state constitutions. Roe v. Wade,

410 U.S. 113 (1973); Armstrong. Thus, the restrictions on a woman’s right to

marijuana can be distributed by a provider are also not unique to Montana. See Ex. 126 at p.
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undergo a constitutionally protected procedure were subject to strict scrutiny. In
contrast, the asserted right at issue here--access to marijuana for specified medical
purposes--is not itself constitutionally protected. To the contrary, a long line of
authorities establishes that there is no constitutional right of access to marijuana or

other particular drugs for medical purposes.

In County of Santa Cruz v. Ashcroft, 279 F. Supp. 2d. 1192 (N.D. Cal.

2003), the plaintiffs argued that they had a fundamental right to access to medical
marijuana recommended by their physicians under California’s Compassionate
Use Act of 1996. They asserted that the rights to maintain bodily integrity,
alleviate pain and suffering, and control the circumstances of one’s death are
deeply rooted in our nation’s history, and therefore are constitutionally protected,
subjecting any infringements upon those rights to strict scrutiny. The court
rejected plaintiffs’ arguments and denied their request for preliminary injunction.
In doing so, the court noted that:

[T]he application of the right Plaintiffs seek logically [cannot] be

limited to the use of medicinal marijuana; as framed, it would permit a

terminally ill person to use and cultivate any substance[fn.7],

regardless of whether Congress or the DEA has determined that it has

any medically-established or scientifically-supported benefit, as long

as he or she could find a physician to recommend that he or she do so.

.. . By extension, the fundamental right that Plaintiffs urge this Court

to recognize would include the right to use other controlled substances
that alleviate pain and suffering such as heroin and morphine.

MT-1999 (Michigan - 5 patient limit per “caregiver”).
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Id., 279 F.Supp. 2d at 1202 and n. 7. Significantly, the analysis applied by the

court in County of Santa Cruz is the same as a test applied by this Court in

analyzing privacy claims under Montana’s Constitution. See Gryczan v. State, 283
Mont. 433, 450, 942 P.2d 112, 122 (1997)(a court asks whether the statute in
question “violate[s] those ‘fundamental principles of liberty and justice which lie at

the base of all our civil and political institutions.’”’(quoting Palko v. Connecticut,

302 U.S. 319, 328 (1937)).

The court’s holding in County of Santa Cruz is consistent with other cases

rejecting claims that access to medical marijuana is constitutionally protected.

See, e.g., Kuromiya v. United States, 78 F. Supp. 2d 367, 372-73 (E.D. Pa.

1999)(the government’s termination of a controversial medical marijuana program

did not violate equal protection principles); Seeley v. State, 940 P.2d 604 (Wash.
1997)(equal protection was not violated by termination of a state treatment

program as applied to a medical marijuana patient with terminal bone cancer and

severe obstructive airway disease); United States v. Cannabis Cultivator’s Club,
1999 U.S. Dist. LEXIS 2259 (N.D. Cal. 1999)( the government has authority to

limit or restrict a patient’s choices of medicine without violating equal protection);

cf., Gonzales v. Raich, 545 U.S. 1(2005) (rejecting commerce clause challenge to

enforcement of federal marijuana laws against Californians who cultivated and

used marijuana in compliance with California’s Compassionate Use Act).
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These cases, in turn, are consistent with a long line of authorities holding
that while a person may have constitutionally protected interests in health care
matters, they do not have a constitutional right to a particular form of treatment.

Among these authorities, Abigail Alliance for Better Access to Developmental

Drugs v. Von Eschenbach, 495 F.3d 695 (D.C. Cir. 2007)(en banc) is illustrative

and instructive. The court in that case concluded terminally ill patients did not
have a constitutional right to access to experimental drugs that has passed limited
FDA-mandated safety trials, but had not yet been FDA approved. The court traced
the history of governmental regulation of drugs and determined that there is no
fundamental right to unrestricted access to drugs that is “deeply rooted in our
Nation’s history and traditions.” Id., 495 F.3d at 711. In doing so, the court noted
that courts consistently reject claims that there is a fundamental right to affirmative
access to any particular form of treatment:

No circuit has acceded to an affirmative access claim. See, e.g.,
Mitchell v. Clayton, 995 F.2d 772, 775 (7th Cir. 1993)(“most federal
courts have held that a patient does not have a constitutional right to
obtain a particular type of treatment or to obtain treatment from a
particular provider if the government has reasonably prohibited that
type of treatment or provider”); N.Y. State Opthalmological Soc’y v.
Bowen, 854 F.2d 1379, 1389 (D.C. Cir. 1988)(“We disagree that the
constitutional right to privacy comprehensively protects all choices
made by patients and their physicians or subjects to ‘strict scrutiny’ all
government interference with choice of medical treatment. There is
no basis under current privacy case law for extending such stringent
protection to every decision bearing, however indirectly, on a person’s
health and physical well-being.”), cert. denied, 490 U.S. 1098 . . .
(1989),; Carnohan v. United States, 616 F.2d 1120, 1122 (9th Cir.
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1980)(“Constitutional rights of privacy and personal liberty do not
give individuals the right to obtain [the cancer drug] laetrile free of the
lawful exercise of government police power.”); Rutherford v. United
States, 616 F.2d 455, 457 (10th Cir. 1980)(“[Tlhe patient[’s] . . .
selection of a particular treatment, or at least a medication, is within
the area of governmental interest in protecting public health. . . .”)

Id., 495 F.3d at 710, n. 18.
In determining whether a fundamental right is implicated in health care
matters, the specific right that is asserted must be specifically identified. See

Abigail Alliance, 495 F.3d at 701, n. 5. This is precisely what this Court did in

Wiser. The plaintiffs there argued the right at issue was the right to obtain medical
care free of regulation. This Court, however, identified the more specific issue of
whether there is a right to receive medical care from a particular type of provider
(denturist) that has not been determined by the licensing authority to be qualified to
provide the desired service. Wiser, 19 17-18. In holding that the right to privacy
does not encompass such a right, this Court cited with approval one of the cases
within the line of authorities discussed above, holding that there is no
constitutional right to a particular form of medical treatment. Wiser, § 17. n. 1
(citing Carnohan (no right to use medical drugs free of government police power)).
In this case, neither the Plaintiffs nor the court below cited a single case
holding that there is a fundamental right of access to medical marijuana. No such
right exists. The District Court erred by extending the holding in Armstrong to

essentially create that right, while ignoring this Court’s holding in Wiser. Because
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the medical treatment at issue here--access to marijuana for specified medical
purposes--is itself not constitutionally protected, the statutory restrictions at issue
are not subject to strict scrutiny.

The District Court was wrong in its constitutional analysis with respect to
the right to pursue health and the right of privacy. Its order preliminarily enjoining
implementation of SB 423’s commercial restrictions and numerical limits on
cardholders is, therefore, based on an incorrect legal conclusion. It constitutes a

manifest abuse of discretion and must be reversed.

III. PLAINTIFFS CANNOT SHOW A PRIMA FACIE CASE OR
IRREPARABLE INJURY WHEN THE CORRECT ANALYSIS

IS APPLIED.

Because the District Court incorrectly applied strict scrutiny to the sections
limiting the commercial sale of marijuana, this Court need not separately analyze
whether the preliminary injunction factors set out in § 27-19-201, MCA, are met.
Nevertheless, when rational basis scrutiny is applied to these sections, Plaintiffs
cannot establish a prima facie case, or show that it is at least doubtful whether or
not they will suffer irreparable injury before their rights can be fully litigated.

State v. BNSF, 2011 MT 108, 17, 360 Mont. 361, 254 P.3d 561.

Selling marijuana is not a legal activity or service in Montana, accept as

specifically authorized by SB 423. Montana, unlike the federal government, has
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begun the incremental process of allowing residents and physicians to experiment
with using marijuana as a medical drug. However, because marijuana has been
illegal in Montana for decades, and is still a Schedule 1 controlled substance under
federal law, the people of Montana, acting through their elected representatives,
have every right to make adjustments along the way and regulate the use or sale of
marijuana to the extent necessary to protect the public. Montana may not have hit

the perfect balance yet, but that policy decision should be left to the “laboratories

of democracy.” See New State Ice Co. v. Liebmann, 285 U.S. 262 (1932)
(Brandeis, J., dissenting). Montana has the uncontested power to criminalize

marijuana use or sale; it may certainly regulate the use and sale of marijuana for

medical purposes.

As such, and specifically under the holdings of Wiser and Abigail Alliance,

Plaintiffs’ challenge to the provisions of SB 423 prohibiting the commercial sale of
marijuana, or the provision of marijuana to more than three patients, must be
analyzed under rational basis and is presumed constitutional. Under rational basis
review, the State need only show that a statute is rationally related to a legitimate
state interest. Jaksha, § 17 (citation omitted); Wiser, § 19.

Here, due to the fact that marijuana is generally illegal under Montana law,
and completely illegal under federal law, there is no question that the State has a

legitimate concern in controlling all transactions involving marijuana, including in
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particular commercial transactions. Among other things, the Legislature had to
consider the warnings and actions of the United States Department of Justice
concerning its intention to crack down on commercial marijuana activities. See
Order, p. 4. By allowing the commercial trade of medical marijuana, the
Legislature would have continued to expose Montanans, including Plaintiffs, to the
very real possibility of federal criminal prosecution. Indeed, some of the plaintiffs
in this case filed anonymous affidavits, and are referred to as “John Doe” plaintiffs
in the case caption, because they fear being prosecuted for engaging in commercial
transactions in an illegal drug. [Dk. 36 (Affidavit of John Doe #1), 37 (Affidavit
of John Doe # 2)]. Moreover, the Legislature had before it, as detailed in the
Statement of Facts, a history of abuses concerning the sale of marijuana as well as
evidence of an exploding industry and an exponential growth in use rates. The
legislative choice to control the sale and abuse of marijuana by prohibiting
commercial sales is therefore reasonably related to these legitimate governmental
concerns. Under rational basis scrutiny, then, Plaintiffs cannot establish a prima
facie case.

Furthermore, there is no threat of irreparable injury or violation of Plaintiffs’
rights. Plaintiffs do not have a right to sell or use marijuana free from regulation.
The State has the right to control the sale and use of marijuana, including the

prohibition of commercial sales. In fact, the threat of injury to Plaintiffs would
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likely be greater if these provisions were enjoined and Plaintiffs were allowed to
continue the commercial sale of marijuana, thus risking federal seizure of assets
and prosecution. As with a prima facie case, Plaintiffs cannot show a threat of

irreparable injury under rational basis review.

CONCLUSION

For the foregoing reasons, this Court should hold that the District Court
erred in enjoining the implementation of §§ 50-46-308(3), (4), 6(a) and 6(b). In
doing so, this Court should articulate the correct constitutional analysis to be
applied by the District Court on remand, as this case moves to final judgment.

Respectfully submitted this é day of November, 2011.

STEVE BULLOCK
Montana Attorney General
JAMES P. MOLLOY
Assistant Attorney General
J. STUART SEGREST
Assistant Attorney General
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P.O. Box 201401
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IN THE SUPREME COURT OF THE STATE OF MONTANA
No. DA 11-0460
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GECI-BLACK, M.D., JOHN STOWERS, M.D., POINT
HATFIELD, and CHARLIE HAMP,

Plaintiffs and Appellees, and Cross-Appellants,
V.

STATE OF MONTANA,

Defendant and Appellant, and Cross-Appellee.
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MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

%&%’E@E{}ISWS&D#@%Y Cause No.: DDV-2011-518
SHIRLEY HAMP, SHELLY YEAGER, :

JANE DOE, JOHN DOE #1, JOHN DOE
#2, MICHAEL GECI-BLACK, M.D.,

CHARLIE HAMP, : ORDER ON MOTION
- FOR PRELIMINARY
Plaintiffs, INJUNCTION
VS,
STATE OF MONTANA,
Defendant.

This Court heard this matter on June 20 through June 24, 2011. James
H. Goetz, Esq., and J. Devlan Geddes, Esq., represented Plaintiffs above-named.
James P. Molloy, Esq., and J. Stuart Segrest, Esq., represented Defendant State of
Montana (State).

From the testimony and evidence presented, the Court makes the
following:

FINDINGS OF FACT
1. In November 2004, the voters of Montana through their

constitutional initiative power, Atrticle III, section 4, of the Montana Constitution,



































































































